LEE ENTHRPR SES INC
| BLA 97-139 Deci ded Decenber 21, 1998

Appeal froma decision of the Mnbres Resource Area G fice, New
Mexi co, Bureau of Land Managenent, increasing the annual rental for
conmuni cations site right-of-way NMNM 75600 from $3, 300 to $14, 420, based
on the application of a rental paynent schedul e.

MNfirnmed as nodifi ed.

1.  Gonmmunication Stes--Federal Land Policy and Managenent
Act of 1976: R ghts-of - Vdy

Pursuant to 43 CF. R 8§ 2803.1-2(d), BLMbases annual
rental paynents for communication site rights-of-way
used for television broadcasting on a rental paynent
schedul e.  Wen such a right-of -way hol der serves nore
than one Ranally Metro Area popul ati on, BLM properly

i nposes the rental paynent schedule rate for the
largest Ranally Metro Area popul ation. However, when,
on appeal , the user establishes that it serves a | esser
popul ation wthin the larger Ranally Metro Area, the
rental may be adj usted accordingly.

APPEARANCES Peter D O Gonnel |, Esq., Kathleen A Krby, Esg.,
Véshington, DC, for appellant; Gant L. Vaughan, Esq., Gfice of the
FHeld Solicitor, US Departnent of the Interior, Santa Fe, New Mexi co, for
the Bureau of Land Managenent .

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

n Decenber 13, 1996, the Mnbres Resource Area (fice, Bureau of Land
Managenent (BLMN, issued a decision increasing the annual rental for
conmuni cations site right-of-way NVMNM 75600 from$3,300 to $14,420, in
accordance wth the 1997 rental paynent schedul e. The decision stated that
the newrental woul d be phased in over a 5-year period and that the first
year's rental would be $4,300. Lee Enterprises, Inc. filed a tinely appeal
and petitioned for a stay of the rental increase.

In support of its petition for stay, appellant asserted that it had
suffered significant operating | osses in the past 4 years, and that "to
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force KZ ATV to nake paynent of such a | arge sum pendi ng appeal , woul d
create an undue financial hardship, force the station to curtail service,
and harmthe public interest by potentially depriving Las G uces viewers of
local television service." (Petitionfor Say at 2.) In support of its
position, appellant filed the statenent of an engi neer in which he

concl uded that KZ ATV did not have the technical ability to provide

tel evi sion coverage under the rules of the Federal Communi cati ons
Gmmssion (FQO to the conmunity of H Paso, Texas. Appellant contended
that the basis for BLMs assessnent of such a |large increase i n annual
rental for the right-of-way was BLMs incorrect conclusion that Kz ATV
provi des service to the H Paso, Texas, community.

In an order dated April 22, 1997, the Board granted the petition for
stay, stating:

The case record shows that BLMapplied the rental schedul e based
on its conclusion that KIA TV served the H Paso, Texas,
community. Lee has countered that conclusion wth the statenent
of the engineer that KZ ATV would not qualify under FOC rul es as
an H Paso television station. BLMhas filed no response to
Lee's submissions. It is not clear fromthe present record

whet her BLM has properly applied the rental schedule in this
case. Accordingly, we direct that BLMfile an answer in this
case wthin 30 days of receipt of this OQder. That answer shoul d
include a copy of the rental schedul e and an expl anati on of BLMs
application of that schedul e to the right-of-way in question.

BLM shoul d al so address the statenent of the engi neer provided by
Lee.

The engi neer noted that the "KZIAtransmission facility is | ocated
approxi mately 30 kiloneters north of the heart of H Paso,” and that from
that location, it is able to provide "good off-air service to a portion of
B Paso but there is al so a substantial portion of H Paso where the of f-
air receptionis very poor due to the intervening terrain.” (Notice of
Appeal , Exh. A Attachnent 1 at 1.) "There is a nountai n range known as
the Franklin Muntains | ocated directly between KZ A and portions of H
Paso which are a major terrain obstruction to the transmssion signal s of
KAA™" |d.

According to the declaration of Ray Depa, General Manager, KZ ATV,
t he Iocation of the KAATV transmtter precludes the station from
provi ding "coverage on the west side of the Franklin Muntains.” (Notice
of Appeal, Exh. A) Appellant estinates that approxi nately 200, 000 peopl e
living in H Paso and southern Dona Ana Gounty, New Mexi co, cannot receive
the KAA TV transmssion. Appellant states that two former owners of the
station went bankrupt and that it has operated at a | oss each year since
acquiring KZATV. It clains that the increased rental woul d i npose an
undue hardship on the station. (Notice of Appeal at 2.)

BLMfiled a tinely response to the Board's order. Therein, it stated
that BLMs policy "when a transmtter serves two Ranally Metro Areas (RWA
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isthat the rental fee is to be based on the larger of the two RMR's,"
citing various pages of a docunent styled "Communi cation Use Rental
Schedul e Pol i cy/ Regul ation Wrkshop USFS [Lhited S ates Forest
Service]/BLM" designated by BLMas Exhibit 1 to its Answer. (Answer at
1.) It states that the determnation to use the H Paso RVA was based on
the original appraisal report for right-of-way NVNM 75600 conpl eted in
January 1989, which stated that the property woul d be used as a tel evi sion
br oadcast comuni cations site serving Las Quces and H Paso. The 1995
popul ation figures for Las Quces and H Paso, as set forth in the Rand
MNal |y Road Atlas, are 62,126 and 515, 342, respectively, H Paso bei ng
significantly larger than Las Quces. (Answer, Exh. 3.) BLMstates that
the schedul e for the tel evision use category for a popul ation the size of
B Paso is $14,420 per year. (Answer, Exh. 4.)

BLM does not deny appellant's claimthat it does not have the
technical ability to provide television coverage to H Paso under the rul es
of the FOQC stating that FQC rules "nmay very wel |l be nore technically
demanding.” (Answer at 2.) BlLMasserts that its determnation was based
on the apprai sal report and "general information" that appellant's
tel evision station serves both communities.

BLM provides a copy of a map show ng that the KZAA TV transmtter is
| ocat ed nuch closer to the RVA boundary of the city of H Paso than to the
sane boundary for the city of Las Guces. (Answer, Exh. 6.) Aso, BM
states that It is anare that "a najor portion of H Paso, particularly the
residential areas and the nain post of Fort Bliss, alarge US Arny base,
lie east of the Franklin Muntains wthin the good off-air service range of
KZA™"™ (Aswer at 2.)

BLMal so argues that KAA TV "generally holds itself out as an H Paso
broadcast station.” 1d. at 3. In support of that statenent, BLMcites the
fact that KAA TV has an H Paso, Texas, business address; that its
business logo identifies it as an H Paso/Las Quces station; and "al nost
all local advertising is fromB Paso businesses.” None of these
assertions is disputed by appel | ant.

[1] Uhder section 504(g) of the Federal Land Policy and Managenent
Act of 1976, as anended, 43 US C 8§ 1764(g) (1994), BLMis required to
charge an annual rental for conmunication sites and other rights-of-way
based on their "fair narket value." See 43 CF. R § 2803.1-2(a).
Regul ation 43 CF. R 8 2803.1-2(d) provides that "annual rental paynent for
communi cation uses |isted in paragraph(d) (1) [which includes television
broadcasting] of this section is based on rental paynent schedul es."
Further, 43 CF. R 8 2803.1-2(d)(2)(i) states that "rental schedules w |l
be adj usted annual |y based on the US Departnent of Labor Gonsuner Price
Index for Al Uban Gonsuners (P-U US dty Average, published in July
of each year), and Ranally Metro Area popul ation rankings."

In accordance with the regul ati ons, BLMapplied the rental paynent
schedul e to determine the rental for the right-of-way in question. The
1997 schedule lists rentals for television transmtter sites ranging froma
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low of $1,236 per year to a high of $46, 350, based excl usively on RVA
popul ati on size. (Answer, Exh. 4.) A popul ation of |ess than 25, 000
results in arental of $1,236, while $46,350 is charged for a popul ation of
5, 000, 000 or nore.

Inthis case, KAATVis not located in either the Las Q uces RWA or
the H Paso RVA It is outside each of these RMR's. According to BLM
policy, when a facility is outside an RWA but serves the RWA generally
the RVA shoul d be used. (Answer, Exh. 1 at 8.) BLMalso represents that
when a facility serves nore than one RVA the |arger RVA shoul d be used.
That is what BLMdid in this case. It determned that KZ A TV serves both
B Paso and Las Quces, wth H Paso having the larger popul ation. Based
on the H Paso popul ati on of 515,342, BLMused the rental schedul e rate of
$14, 420 appl i cabl e to an RVA popul ation of 500,000 to 999,999. See Answer,
Exhs. 4 and 5.

BLMproperly applied the rental schedule in determning the rental in
this case when it conpleted the rental cal cul ati on sheet on Decenber 12,
1996. See Answer, Exh. 5. However, the record devel oped on appeal | eads
us to the conclusion that the rental shoul d be adj ust ed.

Appel  ant has established that, although it serves two RMR's, its
service to the largest of those, H Paso, is not conprehensive. BLMadmts
that due to topographic intervention KAATV s service is unavailable to
all or part of the H Paso RVA lying west of the Franklin Muntains. BLM
does not dispute appellant's contention that the Franklin Muntai ns
preclude KZ ATV fromdelivering its signal to "approxi nately 200, 000
persons residing in B Paso and sout hern Dona Ana Gounty, New Mexi co."

Under these circunstances, the H Paso RVA served by KZI ATV shoul d be
consi dered to have a popul ation of 315,342 (515, 342 | ess 200, 000), still
nmuch larger than the Las Qruces RVA of 62, 126. Applying the 1997 rental
paynent schedul e to an RVA popul ation of 315,342 results in an annual
rental of $12,360. BLMs decisionis nodified to reflect an annual rental
of $12,360 to be phased-in over a 5-year period. BLMshoul d notify
appel l ant of the anmounts due.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as nodi fied by this opinion.

Bruce R Harris
Deputy Chief Administrative Judge
| concur:

WIl A lrwn
Admini strative Judge
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